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NOTES. 

Discovery — Production of Books and Papers in Action 
at Law. — A United States statute 1 reads: "In the trial of ac- 
tions at law, the courts of the United States may, on motion and 
due notice thereof, require the parties to produce books or writings 
in their possession or power, which contain evidence pertinent to 
the issue, in cases and under circumstances where they might be 
compelled to produce the same by the ordinary rules of producing 
in chancery. If a plaintiff fails to comply with such order, the 
court may, on motion, give the like judgment for the defendant as in 
cases of non-suit; and if a defendant fails to comply with such order, 
the court may, on motion, give judgment against him by default." 
Held, that this section does not authorize the courts to compel 
the production of books or papers for the inspection of the other 
party before the trial, but only at the trial. 2 

There is pronounced division of authority on this question, as 
noted by the court ; and they therefore state a number of reasons for 

1 Sec. 724, Rev. St., U. S. Comp. St. 1901, p. 583. 
•Carpenter v. Winn, 31 Sup. Ct. Rep. 683 (1910). 
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the position which they have taken : ( i ) The word "trial" should be 
considered as meaning the examination and decision of the issues in 
an action at law ; not every step in the cause from the time issue is 
joined. (2) "In the trial" should be considered as implying "a re- 
stricted use of the procedure as compared to a bill of discovery," 
where the matter is necessarily produced and examined before the 
trial at law. (3) Because of the severity of the penalty, in case of 
non-production of the papers, the party against whom the order is 
made would probably want to avail himself of his under-rated right 
to all the objections which he could make, were he a defendant in 
equity to a bill of discovery of the same evidence; and this would 
mean practically two trials of the same issue. 

In an early case in the Circuit Court for Massachusetts much 
the same view was taken. 8 This decision was reached under the 
fifteenth section of the Act of Sept. 24, 1789 ;* but sec. 724 of the 
present Act is taken practically verbatim from this earlier statute, 
so that the case is entirely in point. The same question was raised 
a little later in the same court, and the following extract from Mr. 
Justice Clifford's opinion is of interest in this connection: "No doubt 
is entertained that the motion may be made, in a pending action 
at law, before the day of trial ; but the requirement of the order of 
the court must, perhaps, be that the books and writings be produced 
at the trial of the action. . . . Production before the trial is not, 
perhaps, contemplated by the words of the provision." s This would 
seem to show that, despite the previous decision, 8 the learned justice 
was in doubt on the point ; and in a subsequent case in the same 
court, the previous cases have been taken to represent a difference 
of opinion. 7 In the principal case this interpretation was not put 
on the words of Mr. Justice Clifford. The first, and apparently 
only, case in which a Circuit Court of Appeals has been called upon 
to determine the question is Cassatt v. Mitchell Coal & Coke Co. ; s 
and it was there said that the production should only be at, not be- 
fore, the trial. This view undoubtedly had considerable influence 
upon the decision in the present case,* as indicated in the opinion. 
In the Circuit Court for the District of New Jersey it was decided 
that the section under consideration — namely sec. 724 — should be 
interpreted in the narrow sense, that is, as allowing the production 
to be compelled only at the trial ; 10 but it is interesting to note that 

•Iasigi v. Brown, 1 Curtis (C. C.) 401 (1853). 
4 1 Stat, at Large, 82. ■ 

• Merchants' Nat'I Bank of Boston v. State Nat'l Bank of Boston, 3 
Clifford (C. C.) 201 (1868). 
'Iasigi v. Brown, supra. 
' Caspary v. Carter, 84 Fed. 416 (C. C. 1897). 
'150 Fed. 32 (1907). 
' Carpenter v. Winn, supra. 
"United States v. Nat'l Lead Co., 75 Fed. 94 (1896)- 
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Mr. Justice Green, in delivering the opinion of the court, substitutes 
the phrase "on the trial" for "in the trial", as the statute reads. It 
is quite probable that he is only reading into the Act the court's 
prior interpretation of it, so that the result of the case was not 
affected by the error; but he is certainly begging the question, so 
far as argument goes. 

The courts which take the other, and what may be called the 
broader, view of the statute, argue that the very purpose of this 
provision was to give a substitute for the equitable bill of discovery, 
and that this will not be done, if the court cannot compel the pro- 
duction of the books or papers before, as well as on, the trial. 11 Here 
again there has been confusion in decisions in the same Circuit Court. 
In Colgate v. Compagnie Francaise du Telegraph de Paris a New 
York, 12 the court said : "Under the existing practice in courts of 
law in this State, a plaintiff can obtain ... a production of 
books and papers both before and upon the trial" ; and a little further 
on: "The practice which thus prevails is the practice of the federal 
courts also, by force of sects. 724, 858, 914 Rev. St." But Mr. 
Justice Wallace, who delivered the opinion, went on to say that the 
plaintiff "cannot obtan the testimony of the defendant before the 
trial in an action pending in this court," i. e., an action at law. Mr. 
Justice Lacombe, in Guyot v. Hilton, 13 proceeded on the assumption 
that the previous case held that the production of books and papers 
could not be compelled before trial, apparently applying the later 
quotation concerning testimony to the production of books and 
papers, whereas there is a clear dictum in the earlier case to the 
contrary. 

Sufficient has been said to show that there has existed a dis- 
tinct division of authorities on this question. The decision in the 
present case 14 has the effect of settling this difference. Whether 
the view here taken is considered the better, depends largely on 
whether one believes that Congress intended to allow a complete 
substitute at law for the equitable bill of discovery, or only a partial 
and supplemental one. This in turn depends primarily on the con- 
struction put on the phrase "In the trial of actions at law." The 
purpose of the statute must have been to expedite the business of the 
courts; and this will be considerably more effectually done by the 
broader interpretation of the section than by that put upon it in the 
present case. Furthermore, it would not have required a strained 

"Exchange Nat'l Bank of Atchison v. Wachita Cattle Co., 61 Fed. 190 
(C C 1804) • Lucker v. Phoenix Assurance Co. of London, 67 Fed. 18 (C. 
C 189'';) ; J. B. Brewster & Co. v. Tuthill Springs Co. et al, 34 Fed 769 (C 
C 1888) Jacques v. Collins, et al, 2 Blatchford (U. S. C. C.) 23 (1846) ; 
Victor G. Blocde Co. v. J. Bancroft & Sons Co., 98 Fed. 175 (C. C. 1899), 
which gives a review of the decisions on both sides of the question. 

"23 Fed. 82 (1885). 

-32 Fed. 743 (1887). 

" Carpenter v. Winn, supra. 
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construction of the very phrase in controversy, which can hardly 
have been employed with the intention of limiting such action to the 
actual trial of the case; for that interpretation prevents the party 
seeking the evidence from properly preparing his case, except by 
employing the equitable bill of discovery, and, as above indicated re- 
moves half the efficiency of the statute. The section in question 
says nothing as to allowing the substitution of the legal remedy only 
on the trial; and if the framers had so intended, they would very 
probably have said so. It, therefore, appears that the decision in the 
present case, while based on strong grounds, might have had an 
even stronger foundation, if it had taken the broader view; and it 
would certainly have had a more beneficial result. 

L. C. A. 



Fraud — Right of Purchaser to Rescind — Necessity for Pe- 
cuniary Loss. — The principal question of legal import in King v. 
Lamborn l is whether the false representation of a material fact 
by which a purchase of property is intentionally induced amounts 
to fraud which vitiates the contract, and entitles the purchaser to 
rescind without showing any substantial injury in a pecuniary way. 
The court answered the question in the affirmative. 

Where recovery is sought on the ground of misrepresentation 
and deceit, the proper measure of damages is the difference between 
the actual value of that which the complainant parts with and the ac- 
tual value of that which he receives under his contract — the loss really 
sustained in a pecuniary sense. 2 It is apparent that this rule does 
not afford relief to one who has been misled and entrapped into 
purchasing something for which he did not bargain unless he has 
suffered pecuniary loss. 3 And, in the words of the court in the 

1 186 Fed. 21 (C. C. A. Ninth Cir. 1911). 

•Peek v. Derry, 37 Ch. Div. 541 (1887) ; Smith v. Bolles, 132 U. S. 125 
(1889) ; Sigafus v. Porter, 179 U. S. 116 (1900) ; Alden v. Wright, 49 N. W. 
767 (Minn. 1891); High v. Berret, 148 Pa. 261 (1892). A strong line of 
decisions must be noted, however, which allow the defrauded party to re- 
cover in his tort action not only his actual loss but the benefit of his bargain 
had the thing been as represented. This is probably the predominant view 
in America today. It has been adopted in Illinois, Autle v. Sexton, 137 
111. 410 (1891) ; Massachusetts, Morse v. Hutchins, 102 Mass. 439 (1869), and 
New York, Ettlinger v. Weil, 184 N. Y. 179 (1906) ; and has the support 
of an eminent authority on damages, 2 Sedgwick on Dam., § 777, et seq. But 
all the cases which have adopted this rule can be traced to Sherwood v. Sut- 
ton, 5 Mason 1 (1827), where this rule is printed in the headnote, but the 
decision by Mr. Justice Story, then on Circuit, is a statement of the rule 
referred to supra as the proper rule. Mr. Sedgwick himself quotes from 
this opinion by Story, J., in his text, but misinterprets it. For the leading 
cases on both sides of this question see Fargo Gas Co. v. Electric Co., 4 N. 
D. 219 (1894). 

•Urtz v. N. Y. C. & H. R. R. Co., 95 N. E. 711 (N. Y. 1911). 



